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Comment

Economics of cartel control

At a forum held on 3* January 2003, under the aegis of the American Enterprise
Institute in Washington, discussion centered on the problems of international
control of cartels. Several of the speakers were experts in the competition rules
under the Treaty establishing the European Community; and the point was fairly
made that the European Union had been in the forefront of moves for seeking
some measure of international control through the World Trade Organisation.
Two subjects of particular interest from a European point of view were the focus
of speakers' attention,

One of these was the question of political influence over the decisions of the anti-
trust authority in question: in this case, the Commission of the European
Communities. Two of the speakers thought there was a distinction between
European and American practice, in that the Commission was allegedly more
open to political influence than its American counterparts. However, it was
accepted that there was a difference between the technical findings of the officials
responsible for the Commission’s investigations and the collective judgments of
the Commissioners. There was little or no political influence at the official level;
and the detachment of the officials’ findings could be reinforced if an independent
panel were to monitor the Commussioners’ handling of official recommendations
and if, as in the United States, the officials’ views were more strongly supported
by professional economists’ involvement in the process of investigation. The
greater the technical and professional elements, in terms of the legal and
economic studies, forming part of the Commission’s investigations, the less
likelihood there would be of political interference in the collegiate decisions of the
Commissioners.

To illustrate the economist’s role, Professor Simon Evenett of the University of
Bern, gave a paper showing the results of an economic study of the Vitamin
Cartel case, with particular reference to the costs and benefits of cartel control.
He pointed out that, while different countries throughout the world had different
standards of control, cartels were increasingly tempted to target countries with
weaker anti-trust systems: economic disadvantages experienced in the European
Union and the United States might well be offset by advantages experienced in -
other countries of the world. Nevertheless, taking the European Union as an
example, it appeared that the overcharging in Member States during the ten-year
period of the Vitamin Cartel’s existence accounted for an average of $122m for
each of those years and that this single cartel’s overcharging represented 96% of
the annual costs of running the control system in the European Union. The
message for countries with weaker controls was only too clear. u




The Federacciaia Case
PRICE FIXING (CONCRETE BARS): THE FEDERACCIAIA CASE

Subject:  Price fixing
Production restrictions
Trade associations
ECSC Treaty

Industry: Concrete reinforcing bars
Parties:  Federacciai (and members listed below)
Source:  Commission Statement IP/02/1908, dated 17 December 2002

(Three points of interest arise in this otherwise standard cartel case: first, the fact
that the case fell under the now defunct ECSC Treaty, second, the fact that the
case was limited to national infringements which, had the products not fallen
outside the scope of the ECSC Treaty, would have been dealr with by national
authorities; and, third, the fact that under the ECSC Treaty there is no power to
fine trade associations, only the members.)

The Commission has imposed fines totalling more than €85 million on eight
Italian firms for having organised, between 1989 and 2000, a cartel on the market
in concrete reinforcing bars, a product used in the construction industry.

Following a detailed investigation during which it carried out on-the-spot
inspections in 2000, the Commission found that eight firms took part, with the
aid of the Italian trade association Federacciai, in an agreement aimed at fixing
the prices of reinforcing bar in bars or coils in Italy. Reinforcing bars are a long
steel product, usually with a ribbed surface, for strengthening columns and other
concrete structures in buildings.

The firms include Alfa Acciai SpA, Feralpi Siderurgica SpA, Ferriere Nord SpA,

- IRO Industrie Riunite Odolesi SpA, Riva Acciaio SpA and Siderpotenza SpA,
the latter being controlled by Lucchini SpA. Two other firms, Leali SpA and
Acciaienie e Ferriere Leali Luigi SpA, were considered together since they formed
a single entity until they were split up i 1998, the latter being in liquidation.
Valsabbia Investimenti SpA and Ferriera Valsabbia SpA were also treated as one
company since they are the result of a split in early 2000,

These firms accounted for around 30% of reinforcing bar produced in Italy in
1989 and more than 80% in 2000, the number of market operators having fallen
from about 40 to fewer than a dozen. National cartels are not normally
investigated by the Commission; but the relevant product is covered by the Treaty
establishing the European Coal and Steel Community (ECSC), under which the
Commission has exclusive jurisdiction. Although the ECSC Treaty expired on 23
July 2002, the Commission is entitled to take a decision because the facts took
place before that date. (See the Communication from the Commission
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concerning certain aspects of the treatment of competition cases resulting from
the expiry of the ECSC Treaty, published in Official Journal C 152 of 26 June
2002. Point 31 of the Communication states: "If the Commission, when applying
the competition rules to agreements, identifies an infringement in a field covered
by the ECSC Treaty, the substantive law applicable will be, irrespective of when
such application takes place, the law in force at the time when the facts
constituting the infringemnent occurred. In any event, as regards procedure, the
law applicable after the expiry of the ECSC Treaty will be the EC law".)

The Commission's investigation demonstrated that, for a period of tert and a half
years between 1989 and 2000, the cartel members fixed the amounts to be added
to the base price for each product according to their size: reinforcing bars are sold
in some twenty diameters ranging from 5 to 40 mm. From April/May 1992 until
2000, the cartel members also fixed the base price and, until September 1995,
agreed on standard terms of payment. Lastly, between 1995 and 2000, they
limited and/or monitored production and/or sales.

Some of the firms did not take part in all the above infringements or did so for
only part of the time. Ferriere Nord, for example, took part from 1993 onwards.
The practices in which Federacciai and the firms concerned engaged constitute
extremely serious infringements of Article 65(1) of the ECSC Treaty. However,
in accordance with the FEurofer case-law, the Commission has not fined
Federacciai, as Article 65(5) of the ECSC Treaty does not provide for fines to be
imposed on trade associations. The Commission imposed the following fines (in
€ million): Riva Acciaio SpA, 26.9; Lucchini SpA and Siderpotenza SpA, 16.14;
Feralpi Siderurgica SpA, 10.25; Valsabbia Investimenti SpA and Ferriera
Valsabbia SpA, 10.25; Alfa Acciai SpA 7.175; Leali SpA and Acciaierie e Ferriere
Leali Luigi SpA in liquidazione, 7.175; IRO Industrie Riunite QOdolesi SpA, 3.58;
Ferniere Nord SpA, 3.57.

In calculating fines, the Commission takes account of the seriousness of the
infringement, its duration and any aggravating or mitigating circumstances. It
also bears in mind the market share and overall size of each firm in order to
ensure that the fine has a deterrent effect. Although the infringement was
extremely serious, the Commission took account of the specific circumstances of
the case, involving a domestic market which was during the period in question
subject to the special rules of the ECSC Treaty and on which the firms concerned
enjoyed, during the early part of the infringement, a limited market share.

The fines imposed on Riva and Lucchini reflect their overall size, which is much
larger than the other firms concerned. The fine imposed on Ferriere Nord is the
result of a number of considerations. On the one hand, its participation in the
infringement was of shorter duration; on the other hand, the fact that the firm had
already been fined, in August 1989, for taking part in an agreement on the market
in welded steel mesh was an aggravating circumstance. Lastly, Ferriere having
been the only firm which provided the Commission with information enabling it
to gain a better understanding of how the cartel operated, it was granted a
reduction of 20% under the Commission's 1996 leniency notice. n




The Ajinomoto Case
PRICE FIXING (FOOD FLAVOURINGS}): THE AJINOMOTO CASE

Subject:  Price fixing
Market sharing
Information exchanges
Fines
Leniency

Industry: Food flavourings (nucleotides)
(Implications for most industries)

Parties:  Ajinomoto Co Inc
Cheil Jedang Corp
Daesang Corp
Takeda Chemical Industries Ltd

Source:  Commission Statement IP/02/1907, dated 17 December 2002

(Note. By recent standards, this is a small case; but it illustrates the kind of
evidence on the basis of which the Commission’s investigations establish the
existence of a price fixing cartel )

The Commission has fined Ajinomoto Co. Inc. of Japan and South Korean
companies Cheil Jedang Corp. and Daesang Corp respectively €15.54m, €2.74m
and €2.28m each for participating in a price-fixing cartel in nucleotides, 2
substance used to enhance the flavour in foods. Takeda Chemical Industries Ltd,
another Japanese firm, was also found to be part of the cartel, but it was granted
full immunity from fines for revealing to the Commission the existence of the
itlegal agreement.

The investigation started in 1999, when the Commission was approached by
representatives of Takeda who revealed the cartel and provided decisive
information about its operation in return for immunity from fines under the
Commission's 1996 leniency policy. The other companies subsequently co-
operated in the investigation.

According to the evidence in the Commission's possession, Ajinomoto, Takeda,
Cheil and Daesang operated a cartel for nine years until 1998 during which they
agreed to fix “target” prices, implement concerted price increases, allocate
customers, as well as exchange information on sales figures. Nucleotide or
nucleic acid is made from glucose and is used in the food industry to add flavour
to foods.

The documents found by the Commission leave no doubt about the intent to rig
the market. Daesang, for example, submitted a report of a meeting which states,
in relation to the cartel operations in 1995: “everyone was thanked for their co-
operation during 1995, which resulted in the effective implementation of

4




nucleotide price increases and everyone was asked to continue their co-operation
in 1996 so as to increase further the nucleotide prices; [ ... | all participants
showed their agreement by nodding or saying words to that effect”.

Although the agreement was a very serious violation of European Union
competition law, it considered that Takeda fulfilled the conditions for total
immunity from fines. Because they co-operated in the investigation, Daesang,
Ajinomoto and Cheil also qualified for a reduction in the fines. Daesang was
granted a bigger reduction (50%) because whilst it was not the first to approach
the Commission Takeda was it did so on its own initiative, before receiving any
information request.

Ajinomoto is the world's biggest producer of nucleotides and was nearly twice as
big as its competitors in terms of 1997 market shares figures, hence a higher fine
to ensure a deterrent effect. The relatively small size of the fines is explained by
the equally modest revenues procured by nucleotide of around €3m a year in the
European Economic Area (the fifteen member states of the European Union, plus
Norway, Iceland and Liechtenstein) during the infringement period. The four
companies, however, accounted between them for virtually the whole of the sales
worldwide. L

The Daimler Chrysler / Deutsche Telekom Case

The Commission has decided to undertake an in-depth investigation into a
proposed joint venture between Daimler Chrysler AG and Deutsche Telekom
AG, operating a toli-collecting system for heavy lorries on German motorways.
At present, the Commission is concerned that the transaction may have an
adverse impact on competition in the emerging telematics services market in
Germany. The joint venture (Toll Collect), has been created by Daimler Chrysler
and Deutsche Telekom each having a 45% stake. French motorway operator
Cofiroute will hold the remaining 10% of the share capital. The three have won a
tender organised by German government for the installation and operation of a
toll-collecting system for loaded lorries of a given weight on German motorways.
Under the deal notified to the Commission, Toll Collect will also be able to offer
value-added telematics applications: the Commission considers that the toll-
collecting system could become a predominant platform for the provision of
telematics services for transport and logistics. Daimler Chrysler is already active
in the telematics market and, through the present operation, could possibly
control the conditions of competition in this emerging market. Therefore, the
Commission has, at this stage, serious doubts whether the transaction can be
approved in its present form.

Source: Commission Statement JP/02/1957, dated 23 December 2002




The SGL Case
PRICE FIXING (SPECIALITY GRAPHITES): THE SGL CASE

Subject:  Price fixing
Market sharing
Information exchanges
Fines
Leniency

Industry: Speciality graphites
(Implications for other industries)

Parties;  SGL Carbon AG and seven other companies listed below
Source:  Commission Statement IP/02/1906, dated 17 December 2002

{Note. As in the report on the food flavouring case, the speciality graphites case
reflects a trend in which the Commission is unearthing cartels in a number of
relatively unknown industries. By the standards of twenty years ago, the present
case would have been noted for its stff fines; by recent standards, the level of
fines is low to medium.)

The Commission has fined seven companies a total of €60.6m for participating in
two price-fixing cartels in the market for speciality graphites, which are used to
make industrial tools for the aerospace, electronics and other industries.

The investigation begun in the spring of 1999 during the graphite electrodes cartel
probe, when GraphTech (formerly known as UCAR) revealed information about
anti-competitive practices in the related market of speciality graphite products in
return for immunity under the Commission's 1996 Leniency policy. On the basis
of this information, the Commission opened a new investigation in March 2000,
which has been concluded with the finding that eight companies participated in a
worldwide cartel between 1993 and 1998, through which they fixed the price for
isostatic  speciality graphite products, exchanged sensitive commercial
information and occasionally shared out the market.

The eight are : SGL Carbon AG of Germany, Carbone-Lorraine SA of France,
Japanese firms Ibiden Co Ltd, Tokai Carbon Co Ltd, Toyo Tanso Co Ltd and
Nippon Steel Chemical Co Ltd, US company Graflech International Ltd and
Dutch company Intech EDM BV. SGL and GrafTech were also found to have
participated in a parallel price-fixing cartel for extruded graphite products.

“Speciality graphites” describe a group of graphite products for diverse
applications. Isostatic graphite (produced through isostatic moulding), is used in
EDM electrodes, continuous casting dies, hot press moulds and semiconductor
applications, extruded’ graphite (produced through extrusion), is used in
electrolytic anodes and cathodes, boats, sintering trays, crucibles. During the




infringement period, the companies concerned accounted for most of the EEA-
wide market for both products.

The isostatic cartel began with a “Top Level meeting” in Gotenba (near Tokyo)
in Japan, on 23 July 1993, at which the major producers agreed on the basic
operating principles of the worldwide market. A monitoring and enforcement
scheme was set up, which entailed the holding of regular multilateral meetings
from top-executive level (always in Japan) to regional and national executives
level. The cartel functioned for a period of more than four and a half years until
1998.

A meeting 1n Pans on 24-25 February 1993 also marked the beginning of price
collusion between UCAR and SGL in the market of unmachined extruded
speciality graphites. Throughout the duration of the cartel, the parties regularly
discussed prices, including who would announce what price on which date.
These arrangements went on for more than three and a half years. In each case
the companies' conduct was a serious infringement of the competition rules, as set
out in Article 81 of the Treaty establishing the European Community.

Individual amounts of the fines (in € million) amounted to: SGL, 27.75 (18.94 for
isostatic graphite and 8.81 for extruded graphite); Toyo Tanso, 10.79; Carbone-
Lorraine, 6.97; Tokai Carbon, 6.97; Ibiden, 3.58; Nippon Steel Chemical, 3.58,;
Intech, 0.98. For three of the companies: SGL, Tokai Carbon and GraphTech
this was the second infringement to be uncovered by the Commission after the
graphite electrodes decision of 2001. However, as the infringements were
contemporaneous the Commission took the view that this did not qualify as
recidivist behaviour and did not increase the fine for SGL and Toka: Carbon.
GraphTech was granted full immunity because it revealed the cartel to the
Commission.

The fine on SGL, however, reflects an increase of 50% on the basic amount
calculated by the Commission because it was the ringleader in the isostatic cartel.
But it also includes a 35% reduction for co-operating in the investigation before
the Statement of Objections (SO) was sent. LCL, Ibiden, Tokai, Toyo Tanso and
Nippon Steel Chemical were also given a reduction of 35% as they provided
additional information before the SO was sent. In the case of Intech, the
Commission established that it had acted to a considerable extend under
instructions from Ibiden, for which it is the main distributor in Europe, and this
justified a reduction of 40% in its basic amount. It benefited of a further reduction
of 10% for not contesting the facts.

To calculate the fines in cartel decisions, the Commission takes account of the
gravity of the infringement, its duration and the existence of any aggravating or
mitigating circumstances. It also takes account of a company’s share of the
market concerned and of its overall size to ensure that the punishment is
proportional and is sufficiently deterrent. Although a new lemency notice was
adopted in February 2002, the 1996 notice is applicable to the present case
because the infringement took place before February 2002. |




The NLNG Case

SALES RESTRICTIONS (INDUSTRIAL GASES): THE NLNG CASE

Subject:  Sales restrictions
Territorial restrictions
Use restrictions
Profit splitting

Industry: Liquified natural gas; industrial gases
(Implications for other companies and for other industries)

Parties:  Nigeria LNG Ltd (NLNG)
Source:  Commuission Statement IP/02/1869, dated 12 December 2002

(Note. Producers of natural gas outside the European Union have had a
tendency to hedge their contracts on suppiies of gas with a number of conditions
on resale and the ltke. The Commission has been investigating these contracts
and, where possible, seeking settlements with the producers concerned. Norway,
Nigeria, Algeria and Russia have all been involved. In a sense the Commission
has the whip hand, since the producers risk penalties for infringing the rules on
competition. At the same time, the Commission is clearly anxious to ensure that
supplies continue: hence Its comment on the expectation that supplies can still be
profitable even when the offending clauses in the contracts are removed. An
interesting feature of the Nigerian case is the “profit-splitting” clause, explained
below. The Commission confidently, and perhaps rightly, says that this clause is
incompatible with the rules on competition; but it would be useful to know the
precise grounds for the Commission’s position.)

The Commission has reached what it describes as a “landmark agreement” with
Nigerian gas company Nigeria LNG Ltd (NLNG), which agreed to delete a
clause preventing one of its European customers to re-sell the gas outside its
national borders. NLNG also undertook not to introduce this clause in future
contracts with European companies and confirmed both that its existing contracts
did not contain profit-splitting mechanisms and that it would not introduce them
in new contracts. Both the so-called territorial sales restrictions and profit
splitting mechanism violate competition rules of the European Community. The
Competition Commissioner, Mario Monti, expressed the hope that producers of
gas in Nigeria and elsewhere would be able to preserve the essential revenues they
derived from the sale of gas in the European Union while respecting the
competition rules; and that other gas producers outside the European Union
would feel encouraged to follow the example of NLNG so that the Commission
would be able to bring overall investigation into this market to a successful end.

The Commission has been investigating for some time suspected territorial
restrictions in gas supply contracts between non-EU producers and European
companies which have the effect of preventing the sale of gas outside their
national borders. The investigation relates not only to the Nigerian company
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NLNG, but also to Gazprom of Russia and Sonatrach of Algeria, which together
account for a large proportion of gas imported in the European Union. The
Commission considers that these clauses are a serious breach of European
competition law as they prevent cross border trade and undermine the progressive
creation of a2 European single gas market.

NLNG is the second largest supplier of liquefied natural gas (LNG) in Europe
with approximately 5 billion cubic metres of gas shipped every year to customers
in Italy, Spain, France and Portugal. The investigation showed that only one of
the many European contracts entered into by NLNG contained a territorial sales
restriction, from which NLNG has agreed to release its customer. This means
that, once the gas is delivered and paid for, the buyer is free to re-sell the gas
wherever it wishes. This approach is fully compatible with European competition
law. In the discussions and subsequent settlement with the Commission, NLNG
also undertook not to introduce territorial restriction clauses and use restrictions
into its future gas supply contracts. Use restrictions are clauses preventing the
buyer from using the gas for other purposes than those agreed upon.

Furthermore, NLNG confirmed that none of its existing gas supply contracts
contained so-called profit splitting mechanisms affecting European Union
markets and that it would not introduce these in future contracts. Profit splitting
mechanisms are clauses obliging the buyer to pass over to the producer a share of
the profits made when re-selling the gas outside its national borders or when the
gas is re-sold to a customer using the gas for a different purpose than that agreed
upon. The Commission welcomes this clarification as it demonstrates that non-
EU producers can successfully market their gas in the Union without making use
of these clauses.

The Commission is hopeful that a satisfactory solution will also be found in the
other cases it is investigating. The Russian gas company (Gazprom has already
informed the Commission that it will not introduce territorial restriction clauses
in its future gas supply contracts and is currently negotiating the outstanding
issues for the existing contracts.

This is the second breakthrough achieved in less than six months in terms of the
application of the competiion rules to the gas sector and will, in the
Commission’s view, contribute greatly to the creation of a single gas market in
Europe to the benefit of industrial users and, ultimately, the consumer. In July,
2002, Statoil and Norsk Hydro of Norway, Europe's largest gas producer,
undertook to sell their gas individually and to increase liquidity in the market by
reserving significant quantities to new customers. In that settlement the
Norwegian companies had also entered into a commitment not to introduce
territorial restrictions and use restrictions in its gas supply contracts. n

The Commuission has decided to appeal to the European Court of Justice against
the annulment by the Court of First Instance of its Decision prohibiting the
acquisition of French plastic packaging machines maker Sidel by Swiss-Swedish
carton packaging leader Tetra Laval




Access to Patents: the 3G Case

The Commission has cleared a set of agreements aimed at giving third generation
(“3G™) mobile equipment manufacturers better access to patents. Improved
access to patents is essential for a rapid introduction of 3G mobile services in
Europe. As in the case of 3G network sharing, the Commission welcomes
industry schemes to accelerate the introduction of 3G mobile services for
European customers, provided that such schemes do not distort competition with
respect to different 3G mobile technologies. In the present case, it appears
unlikely that the proposed agreements will restrict competition between different
3G mobile technologies. However, given the novelty of the different 3G
technologies involved, any significant change in the factual or legal situation
would require re-assessment of the arrangements under the competition rules.

To produce 3G equipment manufacturers need to have access to those patents
that are indispensable for using a particular technology. Those patents are usually
referred to as “essential patents”. However, a patent that is essential for using a
particular technology may still compete with a patent that 1s essential for using
another technology if the two technologies compete. Therefore, in assessing
licensing agreements for 3G equipment the Commission must ensure that
competition between competing essential patents is maintained.

The parties agreed to modify the initial structure of the agreements and establish
five separate sets of arrangements, one for each technology, instead of combining
all essential patents in one single platform. In addition, clearance under antitrust
rules requires that each licensing agreement is limited to essential patents; that the
agreements do not foreclose competition in related or downstream markets,; that
licensing should be carried out under non-discriminatory terms; that
competitively sensitive information is not exchanged; that, 3G manufacturers
should not be forced to pay for patents rights other than those they really need;
and that the licensing arrangements should not discourage further R&D and
innovation in the mobile communications sector.

The Commission has also taken into account that a number of major 3G essential
patent holders (among those Ericsson, Nokia, Motorola, and Qualcomm} are not
party to the notified arrangements. As a significant number of essential patents
will remain outside the arrangement, the Commission has concluded that it
appears unlikely that the notified agreements will be capable of restricting the
competitive offer of 3G mobile technologies and 3G services to consumers. The
parties to the agreements are: Alcatel, Cegetel, Electronics and Telecom-
munications Research Institute Korea (ETRI), France Telecom, Fujitsi, Royal
KPN N.V., LG Information and Communications, Matsushita, Mitsubishi
Electric, NEC, NTT DoCoMo, Robert Bosch GmbH, Samsung Electronics,
Siemens AG, SK Telecom, Sonera Corporation, Sony and Telecom Italia Mobile.

Source: Commission Statement IP/02/1651, dated 12 November 2002
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The Linde Case

STATE AIDS (INDUSTRIAL GASES): THE LINDE CASE

Subject: State aids
Investment
Annulment (of Commission Decision)

Industry: Industrial gases
(Implications for many industries)

Parties: Linde AG
Commission of the European Communities
Federal Republic of Germany

Source: Court statement on the judgment, dated 17 October 2002, in Case
T-98/00, (Linde AG v Commission of the European Communities)

(Note. State aids can in certain cases be justified where the subsidy comprises an

investment reflecting the price which would have been agreed between economic

operators 1nn the same situation. If the subsidy exceeds that price, the difference

may be treated as state aid. In other words, if the state or state agency is acting in

the same way as a private investor, the aid which it grants is treated as an

investment and is not normally caught by the general prohibition of state aids. In

the present case, the Commission’s decision holding that a subsidy granted
through the agency of a public body responsible for restructuring undertakings of
the former German Democratic Republic was largely annulled)

Facts and procedure

The applicant is a German undertaking which produces and distributes industrial
gases. It owns, infer alia, a production plant in Leuna (Sachsen-Anhalt). By a
contract concluded on 22 April 1993, the public-law body responsible for the
administration, restructuring and privatisation of undertakings of the former
German Democratic Republic, “the THA”) sold the business activities of Leuna
Werke AG (the legal predecessor to Leuna-Werke GmbH, “LWG”), an
undertaking located in Leuna, producing amine and dimethylformamide, to UCB
Chemie GmbH (“UCB"”), a German subsidiary of the Union Chimique Belge

group.

That contract was supplemented by a number of ancillary contracts which
included an agreement of 22 April 1993 in which the THA and LWG undertook
to supply specific quantities of carbon monoxide, a gas used in the production of
amine and dimethylformamide, to UCB at market price, for a period of 10 years,
renewable for an indefinite period. Article 6(4) of that agreement provided that
LWG was entitled to terminate the agreement in two circumstances, namely, if
UCB concluded another supply agreement with a third party on terms not less
favourable than those contained in that agreement, or if UCB built its own carbon
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monoxide production facility. In the latter case, the THA would pay UCB an
investment subsidy of up to 5 million DM.

Performance of the supply agreement of 22 April 1993 caused LWG and the
THA to incur substantial losses, of approximately 3.5 million DM per year. The
carbon monoxide production facility which they operated for that purpose was
particularly old and its production costs were high. As UCB had decided not to
build its own facility and there was no other producer of carbon monoxide
operating in Leuna, LWG was not entitled to terminate the agreement under
Article 6(4) of that agreement. LWG and the BvS, the successor to the THA,
therefore looked for an undertaking which was prepared to build and operate a
carbon monoxide production facility and to ensure, in their place, the long-term
supply of carbon monoxide to UCB.

Thus, in June 1997 the BvS, LWG, UCB and the applicant concluded an
agreement in which the applicant undertook to build, within 18 months, a carbon
monoxide production facility which it would incorporate into its hydrogen
production plant in Leuna, to operate that facility, and to supply specific
quantities of carbon monoxide to UCB. That agreement also provided that the
BvS and LWG were to grant the applicant an investment subsidy of 9 million
DM (the subsidy at issue), the remaining investment costs, 3.586 million DM,
being borne by the applicant.” The agreement further stipulated that the supply
agreement of 22 April 1993 would terminate when the applicant started to supply
carbon monoxide to UCB, or, at the latest, 18 months after the conclusion by
those two undertakings of a contract for the supply of carbon monoxide or of the
agreement of June 1997, as the case may be.

Contemporaneously with the agreement of June 1997, the applicant concluded a
contract with UCB to supply it with carbon monoxide for a period of 15 years,
renewable for 5-year periods. Article 2(2} of the agreement of June 1997 states
that the supply contract is to be regarded as a similar contract for the purposes of
Article 6(4)(i) of the [supply agreement of 22 April 1993]. In October 1998 the
applicant started to supply carbon monoxide to UCB under the 1997 supply
contract.

Following a meeting with the German authorities on 15 May 1998, the
Commission questioned them about the subsidy at issue. The German authorities
answered the Commission's questions in a letter of 7 August 1998. By letter of 18
September 1998, the Commission requested additional information, which was
provided by letter of 3 December 1998. By letter of 30 March 1999, the
Commission informed the German Govermnment of its decision to initiate the
procedure under Article 88(2) EC, and requested it to submit its observations and
reply to a number of questions. By way of publication of the letter in the Official
Journal of the European Communities of 10 July 1999, interested parties were
informed of the initiation of that procedure and invited to submit any comments
they might have. By letter of 25 May 1999, the German Government submitted
its observations and replied to the questions put by the Commission. No other
interested party responded to the publication of the Commission's letter. On 18
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January 2000, the Commission adopted Commission Decision 2000/524/EC on
the State aid granted by Germany to Linde AG (the contested decision).

The operative part of the contested decision provides as follows:

Article 1

The aid granted to Linde AG by Germany in the form of a grant for the
construction of a carbon monoxide production facility in Leuna (Saxony-Anhalt)
is compatible with the common market as regards the portion which, in
accordance with the cumulation rules, does not exceed the 35% ceiling laid down
for national regional aid in Saxony-Anhalt.

Article 2

The aid granted to Linde AG by Germany in the form of a grant for the
construction of a carbon monoxide production facility in Leuna (Saxony-Anhalt)
is incompatible with the common market under Article 87(1) of the EC Treaty as
regards the portion which, in accordance with the cumulation rules, exceeds the
35% ceiling laid down for national regional aid in Saxony-Anhalt.

Article 3

Procedure and forms of order sought by the parties

By application lodged at the Registry of the Court of First Instance on 21 April
2000, the applicant brought this action for partial annuiment of the contested
decision. The applicant claims that the Court should annul Articles 2 and 3 of the
contested decision.

Law

In support of its action, the applicant raises a single plea, alleging infringement of
Article 87(1) of the EC Treaty. That plea has two parts, a principal claim and an
alternative claim. The applicant's principal claim is that the subsidy at issue is not
State aid. In the alternative, it claims that the subsidy does not distort competition
and does not affect trade between Member States. The Federal Republic of
Germany raises a second plea, alleging a failure to state reasons.

It is appropriate to begin by examining the first part of the first plea. It is apparent
from the documents before the Court that in 1996 the BvS, which is the successor
to the THA and which owned the carbon monoxide production plant operated by
LWG at Leuna, was faced with a financial problem owing to the combination of
the following circumstances:

in the supply agreement of 22 April 1993, the THA and LWG undertook to
supply specific quantities of carbon monoxide to UCB, at a price equivalent to the
market price, for a period of 10 years, renewable for a indefinite period;

it later became apparent, however, that the supply price would not cover the
cost of production of carbon monoxide by LWG;

the particularly high costs were occasioned by the obsclescence of the plant
and technology used by LWG;

in addition, the supply price had been fixed in the - ultimately unrealised -
expectation that a second purchaser of carbon monoxide would set up business at
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the Leuna site, which would have enabled the LWG production unit to be
operated more profitably;

as a result of performance of that supply agreement, the BvS and LWG
incurred losses of approximately 3.5 million DM per year which, from 1998,
would have increased to 5 million DM per year;

accordingly, if that agreement had been performed until its date of expiry,
namely 30 April 2003, rather than being terminated in October 1998, the BvS and
LWG would have suffered aggregate losses of more than 15 million DM in the
period after October 1998;

LWG was not entitled to terminate the supply agreement of 22 April 1993
under Article 6(4) (see paragraph 3 above) since neither of the two conditions set
out in that provision were met in the present case;

that was because, first, UCB had ruled out the possibility of building and
operating its own carbon monoxide production facility;

second, there was no other carbon monoxide producer on the Leuna site
which UCB could have used as a supplier;

UCB could not have used a supplier who was not based on the site, since
carbon monoxide must be produced near the user.

In the light of those factors, the Court holds that, from a commercial point of
view, it was logical for the BvS and LWG to try to find a solution enabling them
to put an end to their obligation to supply carbon monoxide to UCB while
continuing to honour their commitments to it. More specifically, the BvS and
LWG were entitled to enter into an agreement with a third undertaking which
was prepared to build and operate a new carbon monoxide production facility in
Leuna in order to supply UCB, in their place, on terms not less favourable than
those of the supply agreement of 22 April 1993.

In addition, 1t is apparent from a document appended to the reply, the substance
of which has not been challenged by the Commission, that even though the
decision to engage the applicant meant that investment costs could be reduced to
12.586 million DM, provision by the applicant of carbon monoxide to UCB on
terms not less favourable than those of the supply agreement of 22 April 1993
would have led the applicant to incur substantial losses, had it had to bear all
those costs itself. The decision by the BvS and LWG to contribute to the
investment costs by granting the applicant a subsidy which was substantially
lower than the aggregate losses which they would have suffered if they had
continued to perform that agreement until the date of its expiry was therefore
objectively justified. No economic operator would have made such an investment
and, at the same time, assumed such a supply obligation toward UCB without a
substantial thitd-party contribution toward the costs involved. In that respect, it is
of no relevance in economic terms whether the contribution was intended as
advance compensation for the future losses which would inevitably have resulted
from the provision of carbon monoxide to UCB in the loss-making conditions
mentioned above, or as the assumption of a portion of the initial investment costs.

In the light of the foregoing considerations, the Court finds, first, that as the
Commission correctly points out in the contested decision and its written
submissions, that comprehensive arrangement constitutes a nmew agreement,
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legally separate from the privatisation contract and the supply agreement of 22
Apnl 1993. That is particularly clear from the fact that it involves a new contract
party, namely the applicant, that it modifies the rights and obligations of the
various parties and that it provides for the payment of an investment subsidy
substantially higher than that originally agreed. The Commission's assertion that,
in the present case, the German authorities were acting in pursuit of a public
policy of privatisation and not under normal market conditions must therefore be
rejected.

Second, the comprehensive arrangement described above represents a normal
commercial transaction in the course of which the BvS and LWG behaved as
rational operators in a market economy. It is evident that they were motivated
primarily by commercial considerations and did not have regard to any economic
or social policy objectives.

Third, the contested subsidy 1s, in principle, an essential part of the
comprehensive arrangement and is, like that arrangement, justified on
commercial grounds.

Fourth, in the contested decision, the Commission did not examine whether the
comprehensive arrangement and the investment subsidy at issue, which was
integral to that arrangement, constituted, in whole or in part, a normal
commercial transaction.

The Commission failed to examine whether the value of the investment subsidy
reflected in general terms the price which would have been agreed between
economic operators in the same situation. In any event, only the portion of the
subsidy in excess of that price could be regarded as State aid. Nor did
Commission establish whether the sum paid to the applicant as consideration for
its contractual obligations exceeded the cost of those obligations and, if so, the
amount by which it did so. It has therefore failed to prove to the requisite legal
standard that the subsidy at issue constitutes, in whole or in part, aid within the
meaning of Article 87(1) of the EC Treaty. In the light of the foregoing, the first
part of the first plea must be upheld.

The Court's Ruling

The Court: _

1. Annuls Articles 2 and 3 of Commission Decision 2000/524/EC of 18
January 2000 on the State aid granted by Germany to Linde AG;

2. Orders the Commission to bear its own costs and pay those of the applicant;
3. Orders the Federal Republic of Germany to bear its own costs.

The Court cases reported in this Newsletter are taken from the website of the
Court of Justice of the European Communities. The contents of this website are
freely available. Reports on the website are subject to editing and revision.
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GERMAN BANKS

GERMAN GRAIN BRANDY

GVS

HANIEL
HP/COMPAQ
HUNTSDOWN
IBM/HITACHI
IFPI

IMS

10C

ITALIAN BANKS

JUL-02-158
JUN-02-138,NOV-02-251
MAR-02-051

JUL-02-162

MAR-02-75

APR-02-092
MAR-02-057
APR-02-081,JUN-02-127
DEC-02-286

JUL-02-156

MAY-02-102
JUN-02-129

APR-02-082

FEB-02-029
APR-02-100 JUL-02-164
SEP-02-206

SEP-02-219

FEB-02-026
APR-02-091,0CT-02-250
NOV-02-266

JAN-02-012

SEP-02-221

SEP-02-206 NOV-02-255
MAY-02-110,AUG-02-181
APR-02-076
APR-02-077
MAY-02-106

FEB-02-041

JAN-02-002

MAY-02-108
SEP-02-214

JAN-02-006

FEB-02-028

JUL-02-154

JUL-02-157

JUL-02-164

NOV-02-259
JUN-02-130
AUG-02-177

JUL-02-175

MAR-02-051
MAY-02-109

JAN-02-010
MAR-01-051,MAY-02-112
JUL-02-153

SEP-02-205
MAY-02-105
FEB-02-027

APR-02-086
SEP-02-207
NOV-02-258
OCT-02-227
SEP-02-208 .
SEP-02-223
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KESKO/TUKO FEB-02-026
KLM NOV-02-256
KPN APR-02-079
LAFARGE/BPB DEC-02-283
LEG/SEEBOARD SEP-02-218
LUFTHANSA JUL-02-160
LVM DEC-02-288
MB/GT/SIC OCT-02-229
MASTERFOODS MAR-02-055
MORGAN STANLEY SEP-02-215
NEU ERBA LAUTEX MAR-02-051
NINTENDO NOV-02-252
NORWEGIAN GAS AUG-02-179
OPEL APR-02-078
P&O STENA SEP-02-212
POSTE ITALIANA MAR-02-051
SATELLIMAGES APR-02-087
SCHNEIDER FEB-02-026, NOV-02-251 NOV-02-264
SHOTTON OCT-02-231
STARDUST MARINE JUL-92-165
T-MOBILE/MMO2 SEP-02-210

TETRA LAVAL/SIDEL

TOTALFINA/ELF FEB-02-026,APR-02-76
TUSCANY OCT-02-231

UEFA JUN-02-133
VAUXHALL SEP-02-224

VIA DIGITAL SEP-02-216
WANADOO JAN-02-008

WOUTERS MAR-02-060

FEB-02-026,NOV-02-251

ZINC PHOSPHATE CARTEL JAN-02-004

The Leroy Merlin / Brico Case

The Commission has decided to refer the examination of the impact of Leroy
Merlin's acquisition of Brico DIY stores on their markets to the competition
authorities in France, Spain and Portugal. The Commission found that the deal
did not raise competition concerns in the rest of the European Union and that the
three national authorities concerned were best placed to assess its impact on the
distribution of DIY items in their countries. It is the first time that the
Commission has referred a merger case, at their request, to more than two
Member States; it has done so because of the purely local nature of the problems
posed. This is in no way contrary to the proposal adopted this week to amend the
Merger Regulation, in which it is proposed to make the referral procedure to and
from the Commission more flexible.

Source: Commission Statement IP/02/1881, dated 13 December 2002
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